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(i) Contain a description of the de-
rivatives clearing organization’s writ-
ten policies and procedures, including
the code of ethics and conflict of inter-
est policies;

(ii) Review each core principle and
applicable Commission regulation, and
with respect to each:

(A) Identify the compliance policies
and procedures that are designed to en-
sure compliance with the core prin-
ciple;

(B) Provide an assessment as to the
effectiveness of these policies and pro-
cedures;

(C) Discuss areas for improvement,
and recommend potential or prospec-
tive changes or improvements to the
derivatives clearing organization’s
compliance program and resources al-
located to compliance;

(iii) List any material changes to
compliance policies and procedures
since the last annual report;

(iv) Describe the financial, manage-
rial, and operational resources set
aside for compliance with the Act and
Commission regulations; and

(v) Describe any material compliance
matters, including incidents of non-
compliance, since the date of the last
annual report and describe the cor-
responding action taken.

(4) Submission of annual report to the
Commission. (i) Prior to submitting the
annual report to the Commission, the
chief compliance officer shall provide
the annual report to the board of direc-
tors or the senior officer of the deriva-
tives clearing organization for review.
Submission of the report to the board
of directors or the senior officer shall
be recorded in the board minutes or
otherwise, as evidence of compliance
with this requirement.

(ii) The annual report shall be sub-
mitted electronically to the Secretary
of the Commission in the format and
manner specified by the Commission
not more than 90 days after the end of
the derivatives clearing organization’s
fiscal year, concurrently with submis-
sion of the fiscal year-end audited fi-
nancial statement that is required to
be furnished to the Commission pursu-
ant to §39.19(c)(3)(ii) of this part. The
report shall include a certification by
the chief compliance officer that, to
the best of his or her knowledge and
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reasonable belief, and under penalty of
law, the annual report is accurate and
complete.

(iii) The derivatives clearing organi-
zation shall promptly submit an
amended annual report if material er-
rors or omissions in the report are
identified after submission. An amend-
ment must contain the certification re-
quired under paragraph (c)(4)(ii) of this
section.

(iv) A derivatives clearing organiza-
tion may request from the Commission
an extension of time to submit its an-
nual report in accordance with
§39.19(c)(3) of this part.

(5) Recordkeeping. (i) The derivatives
clearing organization shall maintain:

(A) A copy of all compliance policies
and procedures and all other policies
and procedures adopted in furtherance
of compliance with the Act and Com-
mission regulations;

(B) Copies of materials, including
written reports provided to the board
of directors or the senior officer in con-
nection with the review of the annual
report under paragraph (c)(4)(i) of this
section; and

(C) Any records relevant to the an-
nual report, including, but not limited
to, work papers and other documents
that form the basis of the report, and
memoranda, correspondence, other
documents, and records that are cre-
ated, sent, or received in connection
with the annual report and contain
conclusions, opinions, analyses, or fi-
nancial data related to the annual re-
port.

(ii) The derivatives clearing organi-
zation shall maintain records in ac-
cordance with §1.31 of this chapter and
§39.20 of this part.

§39.11 Financial resources.

(a) General. A derivatives clearing or-
ganization shall maintain financial re-
sources sufficient to cover its expo-
sures with a high degree of confidence
and to enable it to perform its func-
tions in compliance with the core prin-
ciples set out in section 5b of the Act.
A derivatives clearing organization
shall identify and adequately manage
its general business risks and hold suf-
ficient liquid resources to cover poten-
tial business losses that are not related
to clearing members’ defaults, so that
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the derivatives clearing organization
can continue to provide services as an
ongoing concern. Financial resources
shall be considered sufficient if their
value, at a minimum, exceeds the total
amount that would:

(1) Enable the derivatives clearing
organization to meet its financial obli-
gations to its clearing members not-
withstanding a default by the clearing
member creating the largest financial
exposure for the derivatives clearing
organization in extreme but plausible
market conditions; Provided that if a
clearing member controls another
clearing member or is under common
control with another clearing member,
the affiliated clearing members shall
be deemed to be a single clearing mem-
ber for purposes of this provision; and

(2) Enable the derivatives clearing
organization to cover its operating
costs for a period of at least one year,
calculated on a rolling basis.

(b) Types of financial resources. (1) Fi-
nancial resources available to satisfy
the requirements of paragraph (a)(1) of
this section may include:

(i) Margin to the extent permitted
under parts 1, 22, and 190 of this chap-
ter and under the rules of the deriva-
tives clearing organization;

(ii) The derivatives clearing organi-
zation’s own capital;

(iii) Guaranty fund deposits;

(iv) Default insurance;

(v) Potential assessments for addi-
tional guaranty fund contributions, if
permitted by the derivatives clearing
organization’s rules; and

(vi) Any other financial resource
deemed acceptable by the Commission.

(2) Financial resources available to
satisfy the requirements of paragraph
(a)(2) of this section may include:

(i) The derivatives clearing organiza-
tion’s own capital; and

(ii) Any other financial resource
deemed acceptable by the Commission.

(3) A financial resource may be allo-
cated, in whole or in part, to satisfy
the requirements of either paragraph
(a)(1) or paragraph (a)(2) of this sec-
tion, but not both paragraphs, and only
to the extent the use of such financial
resource is not otherwise limited by
the Act, Commission regulations, the
derivatives clearing organization’s
rules, or any contractual arrangements
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to which the derivatives clearing orga-
nization is a party.

(c) Computation of financial resources
requirement. (1) A derivatives clearing
organization shall, on a monthly basis,
perform stress testing that will allow
it to make a reasonable calculation of
the financial resources needed to meet
the requirements of paragraph (a)(1) of
this section. The derivatives clearing
organization shall have reasonable dis-
cretion in determining the method-
ology used to compute such require-
ments, provided that the methodology
must take into account both historical
data and hypothetical scenarios. The
Commission may review the method-
ology and require changes as appro-
priate.

(2) A derivatives clearing organiza-
tion shall, on a monthly basis, make a
reasonable calculation of its projected
operating costs over a 12-month period
in order to determine the amount need-
ed to meet the requirements of para-
graph (a)(2) of this section. The deriva-
tives clearing organization shall have
reasonable discretion in determining
the methodology used to compute such
projected operating costs. The Com-
mission may review the methodology
and require changes as appropriate.

(d) Valuation of financial resources. (1)
At appropriate intervals, but not less
than monthly, a derivatives clearing
organization shall compute the current
market value of each financial re-
source used to meet its obligations
under paragraph (a) of this section. Re-
ductions in value to reflect credit,
market, and liquidity risks (haircuts)
shall be applied as appropriate and
evaluated on a monthly basis.

(2) If assessments for additional guar-
anty fund contributions are permitted
by the derivatives clearing organiza-
tion’s rules, in calculating the finan-
cial resources available to meet its ob-
ligations under paragraph (a)(1) of this
section:

(i) The derivatives clearing organiza-
tion shall have rules requiring that its
clearing members have the ability to
meet an assessment within the time
frame of a normal end-of-day variation
settlement cycle;

(ii) The derivatives clearing organi-
zation shall monitor the financial and
operational capacity of its clearing
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members to meet potential assess-
ments;

(iii) The derivatives clearing organi-
zation shall apply a 30 percent haircut
to the value of potential assessments,
and

(iv) The derivatives clearing organi-
zation shall only count the value of as-
sessments, after the haircut, to meet
up to 20 percent of those obligations.

(e) Liquidity of financial resources. (1)
(i) The derivatives clearing organiza-
tion shall effectively measure, mon-
itor, and manage its liquidity risks,
maintaining sufficient liquid resources
such that it can, at a minimum, fulfill
its cash obligations when due. The de-
rivatives clearing organization shall
hold assets in a manner where the risk
of loss or of delay in its access to them
is minimized.

(ii) The financial resources allocated
by the derivatives clearing organiza-
tion to meet the requirements of para-
graph (a)(1) of this section shall be suf-
ficiently liquid to enable the deriva-
tives clearing organization to fulfill its
obligations as a central counterparty
during a one-day settlement cycle. The
derivatives clearing organization shall
maintain cash, U.S. Treasury obliga-
tions, or high quality, liquid, general
obligations of a sovereign nation, in an
amount greater than or equal to an
amount calculated as follows:

(A) Calculate the average daily set-
tlement pay for each clearing member
over the last fiscal quarter;

(B) Calculate the sum of those aver-
age daily settlement pays; and

(C) Using that sum, calculate the av-
erage of its clearing members’ average
pays.

(iii) The derivatives clearing organi-
zation may take into account a com-
mitted line of credit or similar facility
for the purpose of meeting the remain-
der of the requirement under paragraph
(e)(1)(ii) of this section.

(2) The financial resources allocated
by the derivatives clearing organiza-
tion to meet the requirements of para-
graph (a)(2) of this section must in-
clude unencumbered, liquid financial
assets (i.e., cash and/or highly liquid
securities) equal to at least six months’
operating costs. If any portion of such
financial resources is not sufficiently
liquid, the derivatives clearing organi-
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zation may take into account a com-
mitted line of credit or similar facility
for the purpose of meeting this require-
ment.

(3)(i) Assets in a guaranty fund shall
have minimal credit, market, and 1li-
quidity risks and shall be readily ac-
cessible on a same-day basis;

(ii) Cash balances shall be invested or
placed in safekeeping in a manner that
bears little or no principal risk; and

(iii) Letters of credit shall not be a
permissible asset for a guaranty fund.

(f) Reporting requirements. (1) Bach fis-
cal quarter, or at any time upon Com-
mission request, a derivatives clearing
organization shall:

(i) Report to the Commission;

(A) The amount of financial re-
sources necessary to meet the require-
ments of paragraph (a);

(B) The value of each financial re-
source available, computed in accord-
ance with the requirements of para-
graph (d) of this section; and

(C) The manner in which the deriva-
tives clearing organization meets the
liquidity requirements of paragraph (e)
of this section;

(ii) Provide the Commission with a
financial statement, including the bal-
ance sheet, income statement, and
statement of cash flows, of the deriva-
tives clearing organization or of its
parent company; and

(iii) Report to the Commission the
value of each individual clearing mem-
ber’s guaranty fund deposit, if the de-
rivatives clearing organization reports
having guaranty funds deposits as a fi-
nancial resource available to satisfy
the requirements of paragraph (a)(1) of
this section.

(2) The calculations required by this
paragraph shall be made as of the last
business day of the derivatives clearing
organization’s fiscal quarter.

(3) The derivatives clearing organiza-
tion shall provide the Commission
with:

(i) Sufficient documentation explain-
ing the methodology used to compute
its financial resources requirements
under paragraph (a) of this section,

(ii) Sufficient documentation ex-
plaining the basis for its determina-
tions regarding the valuation and li-
quidity requirements set forth in para-
graphs (d) and (e) of this section, and
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(iii) Copies of any agreements estab-
lishing or amending a credit facility,
insurance coverage, or other arrange-
ment evidencing or otherwise sup-
porting the derivatives clearing organi-
zation’s conclusions.

(4) The report shall be filed not later
than 17 business days after the end of
the derivatives clearing organization’s
fiscal quarter, or at such later time as
the Commission may permit, in its dis-
cretion, upon request by the deriva-
tives clearing organization.

§39.12 Participant and product eligi-
bility.

(a) Participant eligibility. A deriva-
tives clearing organization shall estab-
lish appropriate admission and con-
tinuing participation requirements for
clearing members of the derivatives
clearing organization that are objec-
tive, publicly disclosed, and risk-based.

(1) Fair and open access for participa-
tion. The participation requirements
shall permit fair and open access;

(i) A derivatives clearing organiza-
tion shall not adopt restrictive clear-
ing member standards if less restric-
tive requirements that achieve the
same objective and that would not ma-
terially increase risk to the derivatives
clearing organization or clearing mem-
bers could be adopted;

(ii) A derivatives clearing organiza-
tion shall allow all market partici-
pants who satisfy participation re-
quirements to become clearing mem-
bers;

(iii) A derivatives clearing organiza-
tion shall not exclude or limit clearing
membership of certain types of market
participants unless the derivatives
clearing organization can demonstrate
that the restriction is necessary to ad-
dress credit risk or deficiencies in the
participants’ operational capabilities
that would prevent them from ful-
filling their obligations as clearing
members.

(iv) A derivatives clearing organiza-
tion shall not require that clearing
members be swap dealers.

(v) A derivatives clearing organiza-
tion shall not require that clearing
members maintain a swap portfolio of
any particular size, or that clearing
members meet a swap transaction vol-
ume threshold.
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(vi) No derivatives clearing organiza-
tion shall require as a condition of ac-
cepting a swap for clearing that a fu-
tures commission merchant enter into
an arrangement with a customer that:

(A) Discloses to the futures commis-
sion merchant or any swap dealer or
major swap participant the identity of
a customer’s original executing
counterparty;

(B) Limits the number of counterpar-
ties with whom a customer may enter
into trades;

(C) Restricts the size of the position
a customer may take with any indi-
vidual counterparty, apart from an
overall limit for all positions held by
the customer at the futures commis-
sion merchant;

(D) Impairs a customer’s access to
execution of a trade on terms that have
a reasonable relationship to the best
terms available; or

(E) Prevents compliance with the
time frames set forth in §1.74(b),
§23.610(b), or §39.12(b)(7) of this chap-
ter.

(2) Financial resources. (i) The partici-
pation requirements shall require
clearing members to have access to
sufficient financial resources to meet
obligations arising from participation
in the derivatives clearing organiza-
tion in extreme but plausible market
conditions. A derivatives clearing orga-
nization may permit such financial re-
sources to include, without limitation,
a clearing member’s capital, a guar-
antee from the clearing member’s par-
ent, or a credit facility funding ar-
rangement. For purposes of this para-
graph, ‘‘capital’” means adjusted net
capital as defined in §1.17 of this chap-
ter, for futures commission merchants,
and net capital as defined in §240.15¢c3-
lof this title, for broker-dealers, or any
similar risk adjusted capital calcula-
tion for all other clearing members.

(ii) The participation requirements
shall set forth capital requirements
that are based on objective, trans-
parent, and commonly accepted stand-
ards that appropriately match capital
to risk. Capital requirements shall be
scalable to the risks posed by clearing
members.

(iii) A derivatives clearing organiza-
tion shall not set a minimum capital
requirement of more than $50 million
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